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VIA EMAIL and U.S. MAIL
Mr. Steve Tharrett (steve_tharrett@hotmail.com, steve@clubindustryconsulting.com) 
Co-Chair, Joint Committee

On NSF Health/Fitness Facilities Standards
714 Foxmoor Court
Highland Village, Texas  75077

Tom Richards, JD (tgr@ihrsa.org)

Senior Manager, Public Policy
International Health, Racquet & Sportsclub Association 

3248 Prospect Street NW

Washington, DC 20007

Re:
NSF Voluntary Certification and Draft NSF International Standards for 
Health/Fitness Facilities
Dear Mr. Tharrett, Mr. Richards, and Joint Committee Members:

We have the privilege of representing Leisure Sports, Inc. in commenting upon the latest draft of the proposed NSF International Standards for Health/Fitness Facilities dated February 2009.  Leisure Sports, Inc., or “LSI,” is a leader in the health club fitness industry and owns and operates several high-end fitness resorts and hotels known as ClubSport® and Renaissance ClubSport® throughout California, Nevada, and Oregon.  LSI has been in operation for over 30 years and currently serves more than 60,000 members. 

As a member of IHRSA or the International Health, Racquet, and Sportsclub Association, LSI recently learned about NSF International’s efforts to implement certain voluntary certification standards and an accreditation system for the health club industry.  LSI is very much in favor of any efforts to improve the health club industry and to establish recommended guidelines that will ensure that the industry provides the safest environment possible for consumers.  LSI therefore applauds the NSF in meeting with various members and representatives in the industry in an effort to promote this end.  LSI also applauds the NSF and the Joint Committee for inviting comments from IHRSA members and ensuring that all IHRSA members, such as LSI, can meaningfully participate in this process.  

For that reason, LSI has carefully evaluated the recent February 2009 draft of the proposed NSF standards and would like to provide its comments and concerns.  In doing so, LSI emphasizes that its intent is not to criticize, but to educate the Joint Committee on some of the issues that may arise from the NSF standards as currently drafted.  LSI has also consulted with other large health clubs in the industry and many share the same concerns.  In particular, LSI has consulted with over ten different health clubs located throughout California, Oregon and Washington, who have expressed an interest in joining this letter and many plan on submitting their own comments and concerns to the Joint Committee in the near future.
   A list of those health clubs with whom we have consulted and who have expressed similar concerns is included on page 9 of this letter.

LSI would like to thank the Joint Committee in advance for its serious consideration of some of the following issues: 
A.
LSI Generally Questions The Necessity of A “New” Set Of Industry Standards


As you know, the American College of Sports Medicine (“ACSM”) first implemented its Health/Fitness Facility Standards and Guidelines back in 1992.  Since then, the ACSM has distributed three separate editions of those standards and guidelines that have been used by many in the health club industry to guide their operations.  We note that the NSF itself relies heavily upon the ACSM standards and guidelines in creating its own draft standards.  Indeed, it appears that a majority of the NSF standards were adopted directly from the ACSM standards and guidelines.  Those standards that were not taken directly from the ACSM, or that somehow deviate from the ACSM, appear to be a combination of entirely new standards that may be problematic for the industry (see additional comments below) and/or that simply require health clubs to follow already existing codes and regulations.  


LSI questions whether it is necessary for the NSF to create a “new” set of standards for certification or accreditation that could potentially cause confusion in the industry (i.e., which standards and guidelines govern the industry?), and which may expose many in the industry to unnecessary and frivolous litigation.  In particular, the Joint Committee can appreciate that every time a new “standard” is implemented in the industry, certain “legal” implications arise.  Undoubtedly, future attorneys or claimants will argue that any new “standard” establishes the so-called “industry standard of care” for purposes of litigation.  Although LSI understands that NSF’s proposed certification process will be purely voluntary, that will not stop attorneys or claimants from arguing that the NSF standards are “industry requirements,” and to the extent a health club somehow deviates from those standards, they may be held liable in a court of law.  Further, to the extent there is confusion or disagreement between the proposed NSF standards and other currently existing standards and guidelines, the potential for exposure to unnecessary litigation and liability in the health club industry also increases.  Given the number of frivolous lawsuits in today’s society and the resulting increase in the cost of insurance, this exposure will be potentially ruinous to many in the industry. 

Accordingly, LSI respectfully requests that the Joint Committee consider whether an entirely new set of standards is necessary.  That said, LSI understands the NSF’s goal of creating a certification and accreditation system and therefore recommends that the Joint Committee consider whether the NSF can simply rely upon the already-existing ACSM standards and guidelines for purposes of its certification and accreditation process.  
B.
Section 1:  Standards v. Guidelines


To the extent the Joint Committee believes a new set of standards is necessary, LSI recommends that they be termed “guidelines” rather than “standards” as currently drafted in Section 1.  Based upon our review, it appears that the term “guideline” was originally used by the Joint Committee, but that the term was later replaced with the term “standard.”  As currently drafted, the NSF standards are written in very strict form and utilize phrases such as “facilities shall” throughout the draft and for each topic.  LSI believes the use of the term “standard,” “shall,” and other similar mandates will be problematic for many reasons.

To begin, and as discussed above, calling something a “standard” versus a “guideline” arguably creates a binding requirement that can, and will, be used to create new “industry standards of care” and will cause potentially serious legal complications in the industry.  

Further, LSI believes that any “standards” need to be very broad.  LSI acknowledges that it is easier to make certain areas that are more black and white (e.g., temperatures, signage, lighting) as standards, but when standards begin to delve into areas that involve a fitness facility’s internal operating procedures (e.g., pre-activity screening and monitoring) they can be very problematic.  The following are but a few examples:

· Pursuant to the NSF draft standard Section 2.3, fitness facilities are required to follow up with members or users who have been provided with a pre-activity screening and who have been identified as having a potentially serious medical concern to determine whether that member has consulted with a physician.  If the member or user has not consulted with a physician, and refuses to sign an additional waiver, then the member or user should be excluded from participation at the facility.  Although this may be a noble goal, it should not be a standard or requirement for all fitness facilities who wish to seek certification with the NSF.  Internal operating procedures such as this cannot possibly be met in all facilities.  Moreover, the extent of any follow-up with a member or user, especially one whom the fitness facility has already provided ample warnings and obtained an initial waiver, should be discretionary.  See additional discussion of this issue at pages 5-6.
· Another example can be found in Sections 4.3 and 4.3.1 of the draft standards concerning Automated External Defibrillators, or “AEDs.”  There, the NSF will require that fitness facilities comply with all applicable federal, state, and local requirements related to AEDs and then provides that all facilities shall have policies and procedures in accordance with “this section.”  Rule 4.3.1 then provides that all AEDs should be located within a 1.5 minutes walk of any potential collapse site.  The problem, however, is that this “standard” conflicts with the very federal, state, and local requirements it purports to rely upon.  The American Heart Association, for example, provides that:  “Effective AED programs are designed to deliver a shock to a victim within 3 to 5 minutes of collapse. When deciding where to place AEDs, use a 3-minute response time as a guideline to help you determine how many AEDs you need and where to place them.”  The California Statutory Code relies upon the American Heart Association’s recommendations and guidelines for proper placement of an AED.  Notwithstanding these currently existing resources, which utilize the term “guideline” and recognize that there must be some level of discretion by each fitness facility as to the ultimate placement of an AED, the NSF draft standard will require fitness facilities to place AEDs in a particular location for purposes of certification.  
· One final example can be found in Section 7.2 of the draft standards.  There, the NSF will require facilities to “have a monitoring system in place to ensure that [sauna, steam room, or whirlpool areas] are maintained at the proper temperature and that the appropriate warning systems are in place to notify members and users of any risks and changes in temperature.”  Although it is perfectly acceptable to require facilities to ensure that sauna, steam room, or whirlpool areas are maintained at the proper temperature and that there are proper warning systems in place, a standard should not require a “monitoring system” to reach that goal, especially given the vague meaning of the term “monitoring.”  Exactly how a facility ensures that its temperature and warnings systems are in place should largely be left to the discretion of each facility’s internal operating procedures.  Indeed, the ACSM’s Health/Fitness Facility Standards and Guidelines recognizes the distinction.  There, the ACSM has implemented a standard that requires each facility to maintain its sauna, steam room, or whirlpool at the proper temperature and to ensure that the appropriate warning systems are in place.  But, the ACSM has acknowledged that the level of monitoring of these areas is largely discretionary and has provided a “guideline” that such monitoring should simply occur “on a regular basis.”  The NSF draft standards should do the same.

In sum, LSI seeks to avoid the inevitable problems that will arise if the NSF’s proposals are, in their entirety, written as absolute standards rather than guidelines.  Such problems will include the creation of a new “industry standard of care,” additional litigation, rising costs, and confusion in the industry.  Accordingly, LSI requests that the Joint Committee reconsider its decision to entitle all of the NSF standards as “standards.”  Further, or in the alternative, LSI respectfully requests that the Joint Committee consider re-drafting some of its proposed standards that concern internal operating issues as “guidelines” and inserting a disclaimer in Section 1 that states something like the following:
It is important to keep in mind that the standards and guidelines presented are intended to provide basic parameters for the safe operation of a health/fitness facility.  The standards and guidelines are not intended to be a ‘legal’ requirement, nor are they meant to be all-inclusive nor exclusive of other operational procedures and policies that may be applicable.  NSF recognizes that special circumstances may at times necessitate deviations from the standards and guidelines presented and that the ultimate responsibility for implementing prudent polices and practices lies with each individual facility.  NSF also recognizes that the health/fitness industry is largely governed by the exercise of personal responsibility by each individual member or user of a facility.  These standards and guidelines are therefore not intended to replace or supplant the importance of that personal responsibility.

C.
Section 2:  Pre-Activity Screening
 


LSI also expresses serious concern as to the onerous burden Section 2 of the NSF standards will impose upon fitness facilities to continually monitor a member or user’s health risks and to fulfill the role of a healthcare provider or physician.  As drafted, Section 2 of the NSF standards will seemingly require, among other things: (1) fitness facilities to provide all new members and “users” (which would include guests) with a pre-activity health screening; (2) to have each screening questionnaire “interpreted” by qualified staff; (3) if the facility “becomes aware” that a member or user has a known “cardiovascular, metabolic, or pulmonary disease, or two or more major cardiovascular risk factors,” then the facility must advise the member or user in writing that they need to go see a “qualified healthcare provider such as a physician” prior to “beginning a physical activity program”; and (4) if that member or user refuses to cooperate, the facility must obtain a second waiver from the member or user.  If they refuse to sign the waiver, the member or user should be excluded from participating in any activities.  LSI respectfully requests that the Joint Committee consider some of the following implications of this proposed standard:


First, the above requirements again fall within the purview of internal operating procedures for each facility and should be considered guidelines rather than standards.

Second, the NSF should not require that fitness facilities offer pre-activity screening for all “users.”  This will essentially require all facilities to provide pre-activity screening to all guests and require the guests to sign an additional waiver if they refuse to cooperate.  Additionally, the proposed standard will require that a “qualified” professional review and assess the screening prior to the time the guest engages in any activities at the facility.  If the guest has any potential “risk factors,” the facility then must provide an additional warning concerning the dangers of exercise and ask that the guest consult with a physician prior to engaging in any activities.  If the guest refuses to consult with a physician, the facility must obtain a second waiver prior to the guest engaging in any activities.  From an operational standpoint, the foregoing requirements will simply not be feasible, nor are they necessary.  Will each guest be required to arrive at the fitness facility hours before engaging in any activity to ensure adequate time to complete these requirements?  More importantly, most fitness facilities, including LSI, already provide all guests with information concerning the potential dangers of exercising with any health risks, it warns guests to consult with a doctor prior to engaging in any activities, and it requires all guests to sign a waiver and release prior to engaging in any activities.  LSI’s practice and procedure should be more than sufficient, but may be considered deficient under the proposed NSF standards.  Requiring all guests to undergo the proposed process included in the NSF standards simply goes too far.

Third, the NSF should not require fitness facilities to continually track and monitor which members have or have not consulted with a healthcare provider or physician.  This will essentially require fitness facilities such as LSI to obtain a doctor’s note from each member with a potential health risk.  Again, requiring fitness facilities to track this information is simply not feasible, nor is it necessary.  Facilities like LSI have worked very hard at implementing a pre-activity screening process at all of its facilities that is both thorough and feasible.  Currently, LSI provides all new members with the option of completing a pre-activity screening/health questionnaire and having that questionnaire reviewed by a qualified trainer.  Although all new members are strongly encouraged to take advantage of this service, they are not required to do so.  All new members, however, are provided with information concerning the dangers of exercising with any type of serious medical condition, such as cardiovascular, metabolic, or pulmonary disease, and all new members are encouraged to consult with a physician prior to engaging in any exercise activity.  Finally, all new members are required to sign a comprehensive waiver and release that clearly explains some of the risks associated with certain exercise programs.  LSI’s practice and procedure is more than sufficient.  Fitness Facilities should not be required to track or monitor whether a member has actually consulted with a physician and they should not be required to obtain a second waiver if the member has not or refuses to do so.  Instead, similar to LSI’s practice, each member should have the option of completing a pre-activity screening and should be educated as to the dangers of exercising with certain health conditions.  Once that member signs a waiver and receives that information, they must be expected to exercise personal responsibility and monitor their own health condition.  

Fourth, LSI encourages the Joint Committee to consider the potential legal implications that will arise out of Section 2.3.  There, the NSF will require fitness facilities to advise members or users in writing to consult with a qualified health professional or physician if the facility “becomes aware” that a member or user has an identified health risk.  The Joint Committee must consider the significant number of lawsuits that may be filed against fitness facilities alleging that the facility “became aware” and failed to issue the proper advisement.  This requirement places the entire burden upon the facility, rather than properly shifting the responsibility to the member to monitor their own health.  A better approach is to follow LSI’s example- offer (but do not require) a pre-activity screening that will be reviewed by a qualified professional, educate the member of potential risks, encourage the member to consult with a physician prior to engaging in any exercise program, and have the member sign a waiver.  This practice and procedure strikes a fair balance between the facility’s obligation to educate each member, but also encourages each member to exercise personal responsibility.

In sum, LSI requests that the Joint Committee revise Section 2 of its proposed standards in order to implement a guideline, rather than a standard, that will be workable in the industry.  Such guideline should not require fitness facilities to obtain pre-activity screening for any and all “users,” which would include guests; it should not require fitness facilities to continually monitor and track down whether a particular member or user has consulted with a healthcare provider or physician; and it should not require fitness facilities to obtain a second waiver from members or users if that member or user refuses to consult with a healthcare provider or physician.
D.
Section 4:  Emergency Response
 

LSI has no objection to the majority of Section 4 of the NSF standards as currently drafted.  This section appears to largely follow the ACSM standards and guidelines.  LSI, however, is concerned with a proposed note inserted under Section 4.1.2, which provides that: 
The likelihood of a severe injury or the probability of a minor injury with a high frequency of an occurrence shall require a higher frequency of inspections.  
This note may impose an additional legal requirement upon fitness facilities that is simply not necessary.  The proposed note sounds very much like a “negligence” claim.  As the Joint Committee may be aware, the law in most states already provides the necessary requirements for a standard negligence claim.  Such a claim includes the element of “foreseeability” (i.e., it may be negligence if an entity knows of a dangerous condition, but then fails to do anything about that dangerous condition).  As written, the note in Section 4.1.2 may impose an additional foreseeability requirement that attorneys or claimants may seek to use under general negligence law, and in fact may even be more stringent.  The NSF should avoid creating additional legal standards that will likely be abused in litigation and the note should be omitted.
 

LSI would also like to comment on proposed Section 4.3 concerning AEDs.  As stated earlier, Section 4.3 will require fitness facilities to place AED units a minimum 1.5 minutes walk from any “potential collapse site.”  At the same time, the standard requires that fitness facilities comply with “all applicable federal, state, and local requirements relating to AEDs.”  The American Heart Association, and other state regulations, recommend that facilities “use a 3-minute response time as a guideline to help you determine how many AEDs you need and where to place them.”  The proposed NSF standard seems very inconsistent with these other suggested recommendations.  Further, proposed Section 4.3.6 states that each AED “shall” be placed “near a telephone that may be used to call backup, security, EMS, or 911.”  This requirement could be onerous in conjunction with the NSF’s requirement that each AED unit be placed within a 1.5 minute walk from every potential collapse site.  In particular, the proposed standard may require fitness facilities to install additional telephones and telephone lines throughout their building in order to comply.  The proposed standard also does not take into account that facilities may have other forms of communication available, such as employee radios.  

Finally, Annex B attached to the proposed standards describes a potential Public Access Defibrillation (“PAD”) program and suggests that all members and users be provided with some type of orientation concerning the placement and use of an AED unit.  It is unclear as to whether this suggestion would apply to all guests, but would again be an onerous requirement and would require each guest to arrive well in advance of their activities (so that they can complete the pre-activity screening, sign the waiver(s), meet with a qualified professional, possibly consult with their physician, and complete the PAD program).      
 

E.
Section 7:  Facility Operating Procedures
 

Finally, LSI is very concerned with any attempt by the NSF to impose a mandatory “monitoring system” as referenced in Section 7.2.  At a minimum, this section needs to be revised as a guideline.  Further, because the section only concerns the temperature and warning systems in a sauna, steam room, or whirlpool, LSI suggests that the term “monitor” be replaced with the term “check.”  The term “monitor” is simply too ambiguous.   

On behalf of LSI, we again appreciate the opportunity to raise the foregoing concerns and comments with the Joint Committee.  We look forward to working closely with the Joint Committee in addressing some of these concerns and ensuring that the final product, whatever it might be, will improve the health club industry overall.  Please do not hesitate to contact us should you have any questions or need additional information.
Very truly yours,

Ryan Carson, Esq.
 

RCC/jpm

cc:

Ms. Janine Williams

Vice President of Human Resources

Leisure Sports, Inc.

� LSI was recently informed that IHRSA was in the process of finalizing its comments to present to the Joint Committee based upon an online survey that was posted by IHRSA on its website after March 2, 2009.  It does not appear that IHRSA members were directly advised that the survey was available.  The survey was closed just two weeks later, or March 22, 2009.  After consulting with other health clubs, it appears that many were not aware of the online survey.  LSI therefore respectfully requests that IHRSA directly notify its members of the survey and briefly extend the time for its members to complete the survey prior to submitting any final comments to the Joint Committee.





� LSI notes that the proposed NSF standards are devoid of any mention of a member or user’s personal responsibility.  LSI encourages the Joint Committee to consider the significant role personal responsibility plays in the health club industry and to ensure that any proposed NSF standards properly reflect that role.  Fitness facilities should never be required or expected to play the role of a member or user’s physician.  See Section C of this letter concerning pre-activity screening for additional discussion.  
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